I. INTRODUCTION
On 29 October 2008, Momin Khawaja was convicted under Canada's post-9/11 anti-terrorism legislation.
1 He had been the first person charged under the Criminal Code provisions enacted in late 2001 as part of the omnibus Anti-terrorism 6 Para. 83.01(1) establishes that:
'terrorist group' means (a) an entity that has as one of its purposes or activities facilitating or carrying out any terrorist activity, or (b) a listed entity, and includes an association of such entities. 7 See e.g. ss. 83.03 and 83.04, establishing offences relating to terrorist financing. Interestingly, s.
83.02 also establishes a terrorist financing offence, but in doing so does not employ the entire definition of 'terrorist activity.' This issue is discussed in more detail in Part V, below. 8 Paragraph 83.05(1) establishes that an entity may be listed by the Governor in Council where "there are reasonable grounds to believe that [...] the entity has knowingly carried out, attempted to carry out, participated in or facilitated a terrorist activity" or that "the entity is knowingly acting on behalf of, at the direction of or in association with" such an entity. 
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For the purposes of the anti-terrorism provisions of the Criminal Code, Section 83.01(1) establishes, inter alia, that "terrorist activity" means a) an act or omission that is committed in or outside Canada and that, if committed in Canada, is one of the following offences:
[subparagraphs (i) -(x) reference general Criminal Code provisions implementing some of Canada's obligations under specified multilateral anti-terrorism treaties], or b) an act or omission, in or outside Canada, (i) that is committed (A) in whole or in part for a political, religious or ideological purpose, objective or cause, and (B) in whole or in part with the intention of intimidating the public, or a segment of the public, with regard to its security, including its economic security, or compelling a person, a government or a domestic or an international organization to do or to refrain from doing any act, whether the public or the person, government or organization is inside or outside Canada, and
(ii) that intentionally (A) causes death or serious bodily harm to a person by the use of violence, (B) endangers a person's life, (C) causes a serious risk to the health or safety of the public or any segment of the public, (D) causes substantial property damage, whether to public or private property, if causing such damage is likely to result in the conduct or harm referred to in any of clauses (A) to (C), or (E) causes serious interference with or serious disruption of an essential service, facility or system, whether public or private, other than as a result of advocacy, protest, dissent or stoppage of work that is not intended to result in the conduct or harm referred to in any of clauses (A) to (C),
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and includes a conspiracy, attempt or threat to commit any such act or omission, or being an accessory after the fact or counselling in relation to any such act or omission, but, for greater certainty, does not include an act or omission that is committed during an armed conflict and that, at the time and in the place of its commission, is in accordance with customary international law or conventional international law applicable to the conflict, or the activities undertaken by military forces of a state in the exercise of their official duties, to the extent that those activities are governed by other rules of international law.
11
As the 'armed conflict' exclusion is found in the tail section of the definition of 'terrorist activity,' it is therefore applicable to the entire range of activities described in the definition, whether in paragraph (a) or (b). As a result, this exclusion can be expected to have a considerable impact on the application of anti-terrorism legislation in Canada, most obviously with respect to domestic terrorism prosecutions.
B. Legislative History of the 'Armed Conflict' Exclusion
The anti-terrorism provisions of the Criminal Code came into force on 24 December 2001, and were enacted as part of Bill C-36 (the ATA), an omnibus bill drafted and adopted quickly in the immediate aftermath of the 9/11 terrorist attacks. 12 Prior to its adoption, the ATA received significant attention by both the House and Senate, particularly in lengthy hearings before the House Committee on Justice and Human Rights and the Special Senate Committee on Bill C-36. 13 However, the sheer size of the ATA, the controversial and wide-ranging nature of many of its provisions and the ultimate closure of legislative debate limited the issues that could be addressed in any depth. 14 Despite its importance as a qualification of the entire definition of 'terrorist activity,' the specific wording of the 'armed conflict' exclusion received virtually no sustained parliamentary attention prior to its adoption. From first reading to enactment, the 'armed conflict' exclusion remained unchanged. While this specific provision was raised in the House and Senate committees, attention focused on issues relating to its application rather than its drafting.
More specifically, discussion of the 'armed conflict' exclusion centred around its effect on armed resistance movements, with particular emphasis on its application to self-determination struggles such as that of the African National Anne McLellan, then-Minister of Justice and Attorney-General, declined to discuss specific examples, but addressed these concerns more broadly by noting that:
[u]nder the 1977 protocols, which are additional to the Geneva Convention of 1949, an armed conflict includes people fighting against colonial domination, alien occupation, or racist regimes in the exercise of their right of self-determination. That is the definition with which we operate, and it is the definition that is accepted globally. That, in fact, does cover... I should not, I guess, discuss specific examples. That is a clarification for the purposes of international law, by which we are governed, with regard to the language that appears in that section. 16 In response to a subsequent question distinguishing between "legitimate liberation movements" and "purely terrorist movements," Department of Justice legal counsel stated that for "groups that might be involved in a war of national liberation:"
[…] the bill explicitly provides an exclusion for armed conflict that is in accordance with customary international law or conventional international law.
[…] Clearly, the charter of the United Nations recognizes that people have the right to struggle for independence and that that might at times involve armed conflict. Where that occurs and where that is in accordance with international law, and when that is recognized by international law, then it is not a terrorist activity. This bill protects the rights of people to engage in armed conflict for purposes that are recognized under international law. 
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Although heavy with implication, these statements carefully avoided conclusions regarding the application of the 'armed conflict' exclusion to particular cases, including that of the ANC.
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Throughout the hearings, many witnesses and committee members noted the need to avoid justifying deliberate attacks on civilians, whatever the motive. Some witnesses felt that the wording of the 'armed conflict' exclusion accomplished this end, while others did not. 19 This issue and various other legal and practical implications of the 'armed conflict' exclusion remained unresolved during parliamentary hearings themselves.
III. KHAWAJA
The subsequent trial of Momin Khawaja highlighted substantial remaining ambiguity concerning the application and interpretation of the 'armed conflict' exclusion (and other aspects of the ATA). Khawaja All of the resulting charges against Khawaja relied upon his connection to 'terrorist activity' as defined in the Criminal Code. Five of the charges referred directly to Khawaja's involvement in or assistance with 'terrorist activity,' and the other two involved explosives-related offences committed in conjunction with a 'terrorist group.' As a result, the precise meaning of 'terrorist activity' played a fundamental role in his trial, with the 'armed conflict' exclusion featuring prominently in Crown and defence arguments, and the trial rulings and final judgment.
During the trial, Justice Rutherford. rejected a motion for directed verdicts of acquittal in which defence counsel had argued the 'armed conflict' exclusion should preclude linkage of Khawaja's actions to the definition of 'terrorist activity.' In his ruling, Rutherford J. found that the exclusion "simply had no bearing on the case," 23 stating that its intent was instead:
to remove from the ambit of the terrorism provisions of the Criminal Code, acts conducted by participants in armed conflicts, acts such as killing enemy combatants, inflicting substantial damage to property or to public facilities and essential services, and with the kind of intimidating intention as found in (i)(B) of the definition, all of which is necessarily a part of war, so long as those war activities are conducted in accordance with the customary or conventional rules of war. The provision applies to those actually engaged in armed combat. … Momin Khawaja was not so engaged.
24
As a result, he concluded that " [t] here is no burden on the prosecution to negative or establish that the exception is inapplicable. 
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Khawaja and the 'Armed Conflict' Exclusion 411 individuals he supported were "engaged in armed conflict," since there "was no such conflict in Canada, the United Kingdom or in Pakistan where the acts with which Khawaja is charged, were carried out," and that in any case, "the 'armed conflict' exclusion should not be extended to their non-combatant activity." 26 Although the Justice did not find a prosecution requirement to negative application of the 'armed conflict' exclusion, he ultimately concluded that this issue was not determinative to the conviction of Khawaja on the particular facts before him. Instead, he found that Khawaja: knew that the group he was training with, supporting, helping to finance, [otherwise assisting], and building triggering devices to enable to remotely detonate IEDs for, was far more than just a support mechanism for front line armed combat in accordance with the international rules of war.
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The group with which Khawaja associated in the United Kingdom was, inter alia, "zeroing in on possible civilian targets."
28 Though his knowledge of specific potential attacks within the United Kingdom itself was not established, Khawaja himself had extolled the virtues of suicide bombing of civilian targets, and had even at one point suggested that an associate be sent on a suicide mission within Israel. 29 As a result, Rutherford J. found "ample evidence apart from the support and preparation for violent Jihad with the Mujahideen in Afghanistan or elsewhere, establishing that Momin Khawaja knew he was dealing with a group whose objects and purposes included activity that meets the Code definition of terrorist activity."
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IV. CHALLENGES
Judicial treatment of the 'armed conflict' exclusion in Khawaja serves to highlight some of the key ongoing challenges of this provision. Given his apparent support for the targeting of innocent civilians, many of these concerns are likely not material to Khawaja's ultimate conviction, as will be discussed in more detail below. However, this case illustrates substantial difficulties relating to the 'armed conflict' exclusion that may and likely will arise whenever courts are called upon to assess the potential exclusion of conduct from the definition of 'terrorist activity' on this basis. While some of these challenges arise due to the complex nature of IHL and the inherent difficulties of applying this body of law in a domestic context, many others arise directly as a result of the particular wording of the current 'armed conflict' exclusion itself.
The 'armed conflict' exclusion applies to 'an act or omission that is committed during an armed conflict and that, at the time and in the place of its commission, is in accordance with customary international law or conventional international law applicable to the conflict.' This provision requires Canadian courts to assess the legality of conduct, and its potential exclusion from 'terrorist activity,' using international rather than domestic law as a primary reference point. However, the provision is ambiguous regarding the specific international legal framework to apply, leading to substantial interpretive challenges. Coupled with the further difficulty of then applying that law fully and accurately to the facts of a particular case, the resulting problems undermine the coherence and threaten the overall effectiveness of Canada's anti-terrorism legislation.
The following section assesses specific areas of concern relating to the interpretation and application of the 'armed conflict' exclusion, drawing where appropriate on discussion of these issues in Khawaja. Part A examines the issue of precisely whose legal obligations are applicable to the 'armed conflict' exclusion. This is followed in Part B with assessment of the implications of the statutory reference to adherence to either customary or conventional international law. Part C addresses the ambiguity surrounding whether IHL alone should be the frame of reference for the 'armed conflict' exclusion, or whether jus ad bellum factors should also be considered. Finally, Part D discusses the difficulties arising when determining whether a particular act has occurred 'during an armed conflict.' As the following section demonstrates, many of these issues presented challenges in Khawaja, and all pose potentially serious problems for future Canadian terrorism prosecutions.
A. 'At the Time and in the Place of its Commission'
On its face, the 'armed conflict' exclusion requires courts to assess conduct in light of obligations in force 'at the time and in the place of its commission.' This is an important and justifiable qualification, avoiding the extraterritorial application of Canadian domestic law and reflecting the basic criminal law principle of nullum crimen sine lege. 31 However, it also means that the appropriate legal framework for the 'armed conflict' exclusion will, or at least should, vary from case to case.
International law is not a monolithic regime. Instead, legal obligations differ from state to state, often widely. This is particularly true with international conventional (i.e. treaty) law, which establishes a patchwork of international obligations resting on formal state consent to be bound. 32 38 however, although authoritative, its methodology and, in some cases, particular findings, have also been criticized. 39 In any event, customary law governing armed conflict will also continue to evolve in light of ongoing state practice and opinio juris.
Since the 'armed conflict' exclusion requires that acts be assessed in light of the law applicable 'at the time and in the place' of their commission, courts applying this provision should therefore undertake a contextual analysis of the legal regime applicable to the conflict in question, rather than examining Canada's international legal obligations (subject to a drafting issue discussed below). This could require detailed assessment of the legal obligations of other states, both customary and conventional, posing unnecessary and potentially significant burdens for legal counsel and courts. The variations in applicable law may also reduce the precedential value of ATA-related judicial decisions, which will also not (necessarily) reflect Canada's own IHL obligations.
On its face, the only situation in which Canada's international treaty commitments should affect the 'armed conflict' exclusion would be when the act in question relates to a conflict to which Canada is a party and its international legal obligations apply. Even here, the legal framework may vary from conflict to conflict, as at least some of Canada's international obligations apply only on a reciprocal basis. 40 In addition, in some cases the legal regime applicable to a conflict is governed by territorial reference rather than to the treaty obligations of particular parties; for example, Additional Protocol II applies to conflicts "tak[ing] place in the territory of a High Contracting Party," without reference to the obligations of participating non-territorial states. 41 Thus even in cases involving Canada, the application of the 'armed conflict' exclusion may not be uniform.
Despite reference in the 'armed conflict' exclusion to international law applicable 'at the time and in the place' in question, a further concern arises because the broader statutory regime may have (problematically) incorporated Canada's international treaty obligations as a reference point in circumstances where they would not otherwise apply. Although not a defined term in the Criminal Code, 'conventional international law' is defined in the Crimes Against Humanity and War Crimes Act [CAHWCA] . 42 Section 2(1) establishes that "conventional international law" means any convention, treaty or other international agreement (a) that is in force and to which Canada is a party; or (b) that is in force and the provisions of which Canada has agreed to accept and apply in an armed conflict in which it is involved.
In principle, this definition should not be applied in the context of the Criminal Code 'armed conflict' exclusion, as it provides for the assessment of conduct in light of Canada's obligations, rather than the obligations actually applicable to the conflict in question. Its application is not appropriate in light of the patchwork nature of international treaty obligations, where some states are parties to treaties not involving Canada, and vice versa. It appears to contradict statutory reference to the law applicable 'at the time and in the place.' This internal contradiction could pose significant problems. On the one hand, it may lead to the unnecessary exclusion of conduct from the definition of 'terrorist activity,' as this may not capture conduct that was in fact unlawful at the time and place of commission on the basis of treaty obligations in force for that state but not Canada. On the other hand, and more controversially, this internal contradiction may also undermine the nullum crimen sine lege principle by holding foreign individuals to a standard derived from the extraterritorial application of Canada's international obligations rather than the law actually applicable to 40 Even the Geneva Conventions themselves only apply, for the most part, to conflicts between High Contracting Parties (See e.g. There is an ongoing danger that Canadian courts will be called upon to apply this definition of 'conventional international law' for the purposes of the 'armed conflict' exclusion in such cases. The CAHWCA also adopts this definition at the same time that it too establishes specific offences by (potentially contradictory) reference to the international legal regime applicable "at the time and in the place" of the act in question. 43 As a result, the statutory context between the CA-HWCA and the 'armed conflict' exclusion is almost identical in this respect, and courts may be hard pressed not to use the definition provided for one situation for the purpose of interpreting the other. 44 Ideally, this issue should be addressed by amending the definition of 'conventional international law' in the CAHWCA, as it does not appear to be appropriate in this circumstance either. At minimum, for the purposes of Canada's anti-terrorism legislation, steps should be taken to ensure its non-application for the purposes of the 'armed conflict' exclusion.
In no case should the 'armed conflict' exclusion require prior incorporation or implementation of Canada's international obligations in its domestic law, as the provision expressly refers to the international law applicable to the situation in question. Mention of the doctrine of adoption in Khawaja therefore appears unnecessary and a possible harbinger of future judicial confusion. Rutherford J. noted that " [t] here are authorities suggesting that through the doctrine of adoption, customary rules of international law are directly incorporated into Canadian domestic law in the absence of conflicting legislation, thus permitting courts to take judicial notice of them." 45 He ultimately concluded that the doctrine was not in any event useful to determining the actual facts of the insurgency in Afghanistan; however, discussion of adoption itself is likely still out of place. The issue for the 'armed conflict' exclusion should not be whether the wartime conduct in question was a violation of domestic Canadian law, but rather of applicable international law.
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B. Accordance with Customary or Conventional Law
Further substantial concern arises from the exclusion of conduct from char- 43 The definitions of 'war crime,' 'crime against humanity' and 'genocide' all incorporate similar concepts, albeit with slight variations in wording that may raise additional interpretive challenges for the CAHWCA beyond this apparent internal contradiction. For example, the definition of "war crime" speaks to the legal regime "applicable to armed conflicts," rather than that applicable to the conflict in question. While these statutory issues are beyond the scope of this article, they clearly warrant further analysis. 44 See e.g. Criminal Code, s. 4(4), which provides that " [w] here an offence that is dealt with in this Act relates to a subject that is dealt with in another Act, the words and expressions used in this Act with respect to that offence have, subject to this Act, the meaning assigned to them in that other Act." 45 Khawaja, supra note 1, at para. 111. 46 Even the problematic definition of 'conventional international law' discussed above does not purport to require domestic implementation of Canada's treaty obligations prior to consideration.
acterization as 'terrorist activity' on the basis of its 'accordance with customary international law or conventional international law.' Although the ATA adapted this language from the existing statutory basis of the CAHWCA. 47 it did so in a manner that may pose considerable difficulties for the future application of the 'armed conflict' exclusion if it is not addressed.
The CAHWCA establishes offences based on violations of applicable customary or conventional law (therefore implicitly also excluding activities undertaken in compliance with these regimes). For example, Section 4(3) establishes that: "war crime" means an act or omission committed during an armed conflict that, at the time and in the place of its commission, constitutes a war crime according to customary international law or conventional international law applicable to armed conflicts, whether or not it constitutes a contravention of the law in force at the time and in the place of its commission.
The definitions of 'genocide' and 'crime against humanity' similarly focus on acts violating international law. When establishing a criminal offence, reference to the act or omission being a violation of either customary international law or conventional law is entirely appropriate.
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In contrast, the ATA exemption uses compliance with international law as a basis for excluding conduct from the definition of 'terrorist activity,' rather than incorporating specific violations of international law as offences. As a result, the perspective of the 'armed conflict' exclusion is wholly reversed from that of the CAHWCA, creating a potentially serious and no doubt unintended loophole. Where the CAHWCA establishes that an offence has been committed if an act or omission is contrary to either customary law or conventional law, the 'armed conflict' exclusion appears to exclude conduct from characterization as 'terrorist activity' if it complies with either body of law, not necessarily both; the ATA exclusion requires only that an act be in accordance with customary or conventional law.
This raises concerns, since numerous acts may be in accordance with customary law yet prohibited by conventional law, or vice versa. International law is prohibitive, rather than permissive, and as a result acts should generally be considered 'in accordance with' international law unless they are specifically re- 
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Khawaja and the 'Armed Conflict' Exclusion 417 stricted. 49 With respect to the conduct of hostilities, for example, IHL typically prohibits particular methods and means of warfare, rather than expressly permitting specific activities. While there is a multitude of international treaties, these do not cover all activities or all states, and accepted standards of conduct in particular situations may be established by customary law alone; for example, customary law governing internal armed conflict is arguably more developed than the applicable treaty law regime (which, in any event, states are free to accept or reject). Similarly, in areas where international practice has not yet led to the crystallization of specific customary prohibitions, states may restrict various wartime activities on a bilateral or multilateral treaty basis alone. In each instance, legitimate questions will arise concerning the application of the 'armed conflict' exclusion as it is currently worded.
This may be a legal distinction without a practical difference, particularly in the most egregious cases involving potential 'terrorist activity.' Deliberate direct targeting of innocent civilians during an armed conflict is prohibited both as a matter of treaty law and customary law, and this prohibition is a fundamental principle of modern IHL. 50 As a result, such wartime activity would not be excluded from possible characterization as 'terrorist activity' even through the application of the current provision. However, at minimum, the current disjunctive wording may require courts to undertake complex and unnecessary assessments of customary international law, even where a wartime activity is clearly in violation of an applicable treaty, and vice versa.
If the purpose of the 'armed conflict' exclusion is solely to shield otherwise lawful acts from characterization as 'terrorist activity,' then one way to remedy this concern would be to amend the 'armed conflict' exclusion to apply to conduct that is 'in accordance with customary international law and conventional international law.' The exclusion would therefore not apply once a violation of one body of law or the other was established, without requiring exhaustive assessment of the other. While a court may simply read the current provision as conjunctive, this cannot be assumed; for example, Rutherford J. referred to both the disjunctive and conjunctive perspectives at various points in Khawaja.
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Regardless, there are additional concerns that strongly militate against basing any exclusion on a requirement of wholesale compliance with customary and conventional international law, whether on a disjunctive or conjunctive basis. Ironically, while the above issue highlights a potentially unnecessary exclusion from the definition of 'terrorist activity,' far greater concerns arise from this clause narrowing the exclusion so far that it becomes difficult to apply at all.
Legitimate wartime conduct by professional soldiers frequently involves the commission or facilitation of activities described in subparagraph (b)(ii) of the definition of 'terrorist activity,' whether it be 'causing death or serious bodily harm,' 'endangering life,' 'causing health or safety risks,' 'causing property damage' or 'interfering with essential services.' While deliberate targeting of innocent civilians during armed conflict is unlawful, targeting of opposing military personnel and property is not, even with serious collateral civilian impact, so long as the latter is unavoidable and not excessive under the circumstances. 52 Apart from the 'armed conflict' exclusion, the definition of 'terrorist activity' does not distinguish between violence directed against combatants, on the one hand, and innocent civilians and other persons not participating in hostilities, on the other; for example, it includes intentionally "caus[ing] death or serious bodily harm to a person by the use of violence." 53 The risk of not excluding legitimate wartime conduct from potential characterization as 'terrorist activity' is heightened by severing the 'political, religious or ideological purpose' requirement in sub-subparagraph (b)(i)(A) of the definition of 'terrorist activity.' However, while Rutherford J. severed this requirement, his approach on this point has not been followed in subsequent decisions. 54 This issue may be revisited in the appeal of Khawaja.
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The remaining intent requirement in sub-subparagraph (b)(i)(B) may capture ordinary military activities; at least from a strategic perspective, it is certainly arguable that most military action is directed, in part if not in whole, toward 'compelling a government to do or refrain from doing any act.' Indeed, Rutherford J. himself recognized that "acts such as killing enemy combatants, inflicting substantial damage to property or to public facilities and essential services, and with the kind of intimidating intention as found in (i)(B) of the definition, [are] necessarily a part of war." 56 Wartime activities of this nature would not appear to be excluded from the definition of 'terrorist activity' on the basis of the second exemption in the tail section either, as this refers to 'the activities undertaken by military forces of a state in the exercise of their official duties,' but only where these are 'governed by other rules of international law' -that is, only when these do not occur 'during an armed conflict' and are not governed by law 'applicable to the conflict.' The issue is raised, indirectly, in the first ground of appeal, which concerns the decision of Rutherford J. to continue to apply the definition of 'terrorist activity' following his severance of this provision. 56 Khawaja, supra note 1, at para. 127. 57 Although beyond the scope of this article, a drafting concern arises in the context of this exclusion as well. The 'armed conflict' exclusion requires that the act or omission in question be 'in accordance with' applicable international law (albeit customary or conventional). The 'official duties' exception requires only 'that those activities are governed by international law, not that they actually be 'in accordance' with these provisions. In many states, 'official duties' of military forces may result in peacetime acts that are governed by -but contrary to -various rules of international law.
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Khawaja and the 'Armed Conflict' Exclusion 419 does the violation of international law have to be before related wartime conduct is not protected by the 'armed conflict' exclusion? Is a concurrent minor or technical violation of IHL sufficient to warrant the potential characterization of all related actions as 'terrorist activity?' Here it is extremely important to note that only certain violations of IHL are considered grave breaches or are otherwise criminalized, while most others only give rise to state legal responsibility. Even if the 'armed conflict' exclusion is read as requiring compliance only with those IHL obligations entailing individual criminal responsibility upon violation, many of these same questions would still arise; indeed, this would raise a further question concerning the distinction between war crimes and 'terrorist activity.' These issues become far more significant given statutory, legislative and judicial ambiguity concerning whether the 'armed conflict' exclusion should be viewed in light of IHL adherence alone, or whether compliance with jus ad bellum is also required, as outlined below.
C. 'Applicable to the Conflict'
The 'armed conflict' exclusion involves assessment of conduct according to the international legal principles 'applicable to the conflict' during which it occurs. In addition to determining which state's legal obligations should apply to this assessment, as already discussed, this raises two further distinct and potentially problematic issues: first, deciding whether the frame of reference should be limited to IHL, or should include jus ad bellum considerations relating to the legality of the conflict as a whole; and, second, with respect to IHL, determining exactly what law applies to the specific conflict, in light of its characterization as either international or internal. While the latter issue stems from the inherent complexities of the IHL regime, and may arise in any case directly requiring its application, the former arises from the particular statutory wording of the 'armed conflict' exclusion itself and its subsequent legislative and judicial treatment.
Statutory reference to the international legal regime 'applicable to the conflict' raises questions concerning whether jus ad bellum has been incorporated along with IHL. The effects of such an expansive definition would be both substantial and problematic, as discussed below. Nonetheless, explanatory statements in parliamentary committees addressing the ATA, and subsequent rulings in Khawaja, both appear to incorporate jus ad bellum considerations, highlighting -and contributing to -ongoing ambiguity on this issue. Background information published by the Department of Justice does not clarify this issue, noting only that this exclusion "provides certainty that such military actions, since taken in accordance with international law or governed by other rules of international law, do not constitute 'terrorist activity. '" 58 As previously noted, substantial discussion of the 'armed conflict' exclusion in parliamentary committees focused on its application to the ANC. However, virtually all of this attention focused, implicitly or explicitly, on the legitimacy of the ANC cause -in essence a jus ad bellum question -rather than the legality of the particular method of its pursuit thereof. Though the Minister spoke in general terms of the IHL framework applicable to conflicts of self-determination, another Department of Justice witness clearly invoked jus ad bellum considerations with the statement that 'the charter of the United Nations recognizes that people have the right to struggle for independence and that that might at times involve armed conflict … [and] this bill protects the rights of people to engage in armed conflict for purposes that are recognized under international law.' While this would be accurate, whether or not the 'armed conflict' exclusion required jus ad bellum assessment, the statement also concluded that ' [w] here that occurs and where that is in accordance with international law, and when that is recognized by international law, then it is not a terrorist activity.' While also ambiguous, this certainly suggests the possible relevance of jus ad bellum considerations.
Judicial treatment of the 'armed conflict' exclusion in Khawaja focused primarily on (implicit) IHL considerations; however, it nonetheless also added to the ambiguity concerning the precise role of jus ad bellum, as discussed below. Rutherford J. appears to have adopted an IHL perspective when noting that "[t]he exception shields those who do acts while engaged in an armed conflict that would otherwise fit the definition of terrorist activity from prosecution as terrorists as long as the acts are within the internationally recognized principles governing warfare." 59 However, there is no detailed treatment in Khawaja of any of these 'recognized principles governing warfare,' or their application to the conduct of the insurgency in Afghanistan or Iraq or elsewhere. Indeed, Rutherford J. expressly laments the absence of "expert evidence as to the geo-political situation in Afghanistan and particularly as to the conduct of the hostilities by the insurgents opposing the Afghan and coalition forces."
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This was not determinative in Khawaja, given judicial findings connecting Khawaja to the direct targeting of civilians. However, much more detailed application of IHL provisions may be required in future cases, even where civilian deaths have resulted from the activities of an accused. Not all wartime civilian deaths result from violations of IHL; as noted above, while the direct targeting of innocent civilians is unlawful, IHL nonetheless recognizes that lawful military actions may result in incidental or collateral impact on civilians or civilian objects so long as such impact is necessary and not "excessive" when compared to the anticipated military advantage.
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In contrast to limited and largely implicit discussion of IHL principles applicable to armed conflict, Khawaja makes lengthy reference to the jus ad bellum framework of the conflict in Afghanistan, including relevant UN Security Council resolutions. Rutherford J. ultimately distinguishes jus ad bellum considerations from the 'armed conflict' exclusion, concluding that 59 Khawaja, supra note 1, at para. 127, citing the ruling on defence motions for directed verdicts of acquittal. 60 Ibid, at para. 110. 61 See e.g. Additional Protocol I, supra note 34, art. 51.
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it seems to me beyond debate that, subject to the applicability of the exclusionary armed conflict clause, those who support and participate in the insurgent armed hostilities against the civilian population, the government, and government and coalition forces attempting to reconstruct and maintain peace, order and security in Afghanistan, are, by definition, engaging in terrorist activity. Seen through the lens of a court of Canada, a Member State of the United Nations, I do not think it can be viewed otherwise. 62 However, while focusing on (largely implicit) IHL considerations in determining that the particular activities of Khawaja and others did not meet the 'armed conflict' exclusion, Rutherford J. also appears to view jus ad bellum considerations as an important contextual basis for the 'terrorist activity' definition as a whole. In this case, the particular context of the Afghanistan conflict certainly supports such considerations; the United Nations Security Council had specifically linked the Taliban regime to a range of international terrorist activities since well before the 9/11 attacks. 63 However, the 'armed conflict' exclusion should nonetheless not be read as requiring compliance with or consideration of jus ad bellum, despite these parliamentary and judicial references, and the ambiguity of the provision itself.
To begin, as a general rule, IHL is clearly and consciously differentiated from jus ad bellum considerations, which ensures that all sides to a conflict are held to the same standard of conduct and avoids lengthy and difficult assessments of which side's cause is legally just. As a result, deliberately and directly targeting innocent civilians is always unlawful, regardless of the overall legitimacy of one's cause. This issue would pose challenges for the exclusion of all ANC activity from the definition of 'terrorist activity,' despite its justifiable motivations. Although the South African Truth and Reconciliation Commission found that the ANC generally adhered to IHL, it nonetheless also concluded that the ANC was involved in "breaches of international law" including "[a] number of incidents involving indiscriminate bombings that led to the injury and death of civilians." 64 Incorporating jus ad bellum considerations into the 'armed conflict' exclusion would blur this important line.
Second, the incorporation of jus ad bellum would require courts to undertake detailed assessments of the legality of foreign conflicts, a process fraught with potential problems, particularly given the wording of the current exclusion requiring 'accordance' with international law. As noted above, if the 'armed con-62 Khawaja, supra note 1, at para. 125. 63 Indeed, as early as 1999 -almost two full years before the 9/11 attacks -the Security Council had required the Taliban to cease providing shelter to Osama bin Laden and to surrender him "to be brought to justice." SC Res, 1267 UNSC (1999 65 While in particular circumstances United Nations Security Council resolutions may link one side of a conflict to international terrorism, such as in Afghanistan, this will generally not be the case.
For the purpose of Canada's anti-terrorism legislation, courts should not be called upon to make such problematic, highly-politicized and ultimately unnecessary jus ad bellum legal determinations. At minimum, the 'armed conflict' exclusion should be read to require activities be 'in accordance with' applicable IHL only, though this too would leave remaining ambiguity.
While IHL applies during any situation characterized as an 'armed conflict' (a definition discussed in more detail in Part D below), its substantive provisions nonetheless vary depending on the nature of the conflict in question. Indeed, the majority of conventional IHL applies only to international armed conflict, although a substantial body of law has also developed to regulate the conduct of non-international armed conflicts. 66 While their substantive differences have recently been reduced, each body of IHL remains distinct. As a result, properly distinguishing between international and non-international armed conflict remains necessary and important. 67 However, such classifications can be difficult, particularly when faced with either transnational non-state armed groups or non-state actors involved in conflict within the territory of a single state but with support of another state. For example, the ICTY has characterized the conflicts in the former Yugoslavia during the early 1990s as, at various times, international and, at others, non-international. 68 Adding further nuance, IHL governing international armed conflicts can apply to a conflict in exercise of a people's right of self-determination, even where the conflict is confined to the territory of a single state and does not involve outside actors (as alluded to by Minister McLellan during ATA committee hearings).
69
Conflict classification can be expected to arise frequently in cases requiring direct IHL determinations, as it is necessary in order to ascertain the relevant 
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Khawaja and the 'Armed Conflict' Exclusion 423 body of law. That said, this may lead to counter-intuitive results when applying the present 'armed conflict' exclusion. The legal regime applicable to international armed conflict is far more developed, and it may be more difficult for conduct to be 'in accordance with' all aspects of this regime as a result. In contrast, the legal regime in internal conflict is, in some respects, more permissive (though basic IHL protections apply in either case). While civil conflict may violate the law of the state in question, compliance with domestic law itself is not required for application of the 'armed conflict' exclusion.
The issue of conflict classification was not addressed in Khawaja. However, the ongoing conflict in Afghanistan provides a clear example of the difficulties inherent in such determinations. This conflict likely began as an international armed conflict in 2001, with the military forces of various countries engaged against those of the de facto Taliban government, but later evolved into a noninternational conflict when these (and other) international military forces subsequently began operating with the consent and in support of the lawfully recognized government of that country. 70 Although this distinction would not have been material to some of the activities alleged in Khawaja (e.g. the deliberate direct targeting of innocent civilians is an offence in either context), it could have had an impact on Rutherford J.'s conclusions regarding the location of the conflict itself, as discussed in more detail below.
D. "During an Armed Conflict"
The challenges of the current 'armed conflict' exclusion do not end with the identification of an appropriate international legal framework. Once established, its application raises further difficulties. In particular, the 'armed conflict' exclusion only serves to preclude characterization of an act or omission as 'terrorist activity' if it is committed 'during an armed conflict.' This gives rise to questions concerning when and where such conflicts take place, and the precise connection required between specific conduct and the particular conflict in question.
There is no comprehensive definition of 'armed conflict' in either the Geneva Conventions or their Additional Protocols, or in other relevant international treaties. 71 However, in its first case, the Appeals Chamber of the International Criminal Tribunal for the Former Yugoslavia [ICTY] found that "an armed conflict exists whenever there is a resort to armed force between States or protracted armed violence between governmental authorities and organized armed groups or between such groups within a State." 72 The Tribunal further concluded that IHL "applies from the initiation of such armed conflicts and extends beyond the cessation of hostilities until a general conclusion of peace is reached; or, in the 
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Khawaja and the 'Armed Conflict' Exclusion 427 conflict' exclusion raises serious concerns relating to the scope of its application and the nature of the conduct therefore excluded from the definition of 'terrorist activity.' On the one hand, it is possible that any breach of IHL, or possibly even jus ad bellum, could lead to the potential characterization of related wartime activity as 'terrorist activity.' On the other hand, it is possible that acts which should be captured by the definition may be excluded inadvertently. In either case, it is clear that, because of the 'armed conflict' exclusion, the definition of 'terrorist activity' is much more complicated than necessary, presenting substantial and unnecessary interpretation and application challenges for Canada's antiterrorism legislation.
As a result, there is a strong argument that the definition of 'terrorist activity' should be amended to refer instead to specific offences -in particular those committed against innocent civilians -whether committed during peacetime or armed conflict. Such a formulation would eliminate the need for an 'armed conflict' exclusion at all. Not only would this avoid many of the interpretation challenges identified above, it would also be consistent with the general international approach to these issues, as well as the current domestic understanding of terrorism in immigration matters.
When the ATA was drafted there was not (nor is there yet) a comprehensive definition of terrorism at international law. Nonetheless, there were already numerous treaties addressing specific aspects of this phenomenon, which, where applicable, also sought to exempt activities lawfully conducted during armed conflict from characterization as terrorism. However, treaty provisions on this subject have generally included within the definition of prohibited activity acts that are already unlawful during armed conflict (rather than the ATA approach of excluding otherwise lawful activities from the definition). For example, Articlepurposes of the Criminal Code would avoid many, if not most, of the interpretive issues identified above. Although narrow, this provision offers considerable precision concerning specific prohibited conduct. Some interpretation would nonetheless still be required, as the provision necessarily distinguishes between attacks on civilians generally and those occurring during 'armed conflict;' reference to 'persons not taking an active part in the hostilities' in the latter context avoids criminalization of wartime targeting of civilians who are participating in hostilities. However, these remaining interpretive issues would result from the complex nature of IHL itself, rather than unnecessary legislative ambiguity. Domestically, the Terrorist Financing Convention provision cited above already forms the basis for the definition of terrorism adopted by the Supreme Court of Canada for the purpose of interpreting immigration legislation, rather than the definition found in the ATA. The Court utilized this definition even after the ATA had been adopted -and before Canada was even a party to the Terrorist Financing Convention. 90 As a result, Canadian courts are already familiar with this provision, and its adoption for criminal justice purposes would provide consistency and certainty. Indeed, the bifurcated nature of the current domestic legal regime was noted in subsequent review of the ATA. 91 This much simpler definition could -and likely should -be adopted in lieu of the entirety of paragraph (b) of the definition of 'terrorist activity' in Criminal Code s. 83.01(1) (apart from reference to 'an act or omission in or outside of Canada'). The tail section 'armed conflict' exclusion could then be eliminated (along with the 'official duties' exclusion). In addition to addressing the above concerns, this would also avoid unnecessary application of the 'armed conflict' exclusion to the various offence provisions derived from international treaties, as outlined in paragraph (a).
This approach has already been incorporated into specific aspects of the antiterrorism provisions of the Criminal Code. Although some terrorist financing offences incorporate the statutory definition of 'terrorist activity,' 92 s. 83.02 provides instead that:
Every one who, directly or indirectly, wilfully and without lawful justification or excuse, provides or collects property intending that it be used or knowing that it will be used, in whole or in part, in order to carry out Vol. 27(2) Khawaja This revised provision has also been incorporated by reference into the Terrorist Financing Act. 93 The legislative rationale for using a different definition in this particular context is unclear; however, it provides a precedent for, and illustrates the feasibility of, adopting a similar definition for the statutory anti-terrorism regime as a whole.
Acts other than directly targeting civilians could also be incorporated into a revised 'terrorist activity' definition, should this be desired; however, this approach is not recommended. Most other acts falling under the general definition of 'terrorist activity' in paragraph 83.01(1)(b) already involve a breach of other Criminal Code provisions, at least when committed in Canada. 94 The CAHWCA captures numerous other unlawful activities committed both during and outside of armed conflict, whether inside or outside of Canada. Focusing on the deliberate and direct targeting of innocent civilians would go to the heart of terrorism. In the context of armed conflicts, it would also clearly delineate the difference between being a terrorist and an ordinary war criminal.
VI. CONCLUSION
Khawaja presents a valuable learning opportunity, highlighting the challenges and implications of the current wording of the 'armed conflict' exclusion and 93 While s. 2 establishes, inter alia, that 'terrorist activity' has the same definition as the Criminal Code, it also defines "terrorist activity financing offence" to include violations of s. 83.02. 94 The Criminal Code also already addresses some issues relating to mere participation of Canadian citizens in armed conflicts against Canada, though it could be clarified to ensure application to conflicts involving non-state armed groups taking place outside of Canada. In contrast, the Foreign Enlistment Act establishes clear offences relating to Canadian citizen participation in foreign conflicts, including regulatory authority to address foreign civil wars, but these only apply to armed conflicts against allied states and not Canada itself. 
